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STATE OF I LLINOIS

COUNTY OF DU PAGE

)

)

)

SS.

IN THE CIRCUIT COURT OF DU PAGE COUNTY
FOR THE EIGHTEENTH JUDICIAL CIRCU IT OF I LLI NOIS

PEOPLE OF THE STATE OF
ILLIN0IS, ex rel KWAME RAOUL,
Attorney General of the
State of Illinois, and ex rel
R0BERT BERLIN, State's AttorneY
for the County of DuPage,
Illinois,

Pl ai nti f f ,

VS.

STERIGENICS U. S. , LLC,
a Del aware l'i mi ted I i abi 1i tY
Company,

Def endant.

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)

p ontotNAL

No. 1B CH 1329

REP0RT 0F PROCEEDINGS had

taken at the hearing of the above-entitled cause,

before the H0N0RABLE PAUL M. FULLERT0N, Judge of

said Court, recorded on the DuPage County

computer-based di g'i ta'l recordi ng system, DuPage

County, IlIinois, and transcribed by L'i sa Mari e

Novak, commenci ng on the 24th day of Ju1 y A ' D.

2019.

LISA M NOVAK, OFFICIAL COURT REPORTER

cERT, # 084-00429624
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PRESENT:
MR. KWAt"lE RAOUL
Attorney General of the State of I I I i noi s , by

MR, STEPHEN J. SYLVESTER and
MR. CHRISTOPHER WELLS,
Assi stant AttorneY General ,

on behalf of the Peop'l e of the
Illinois;

1'lR, ROBERT B. BERLIN,
State's Attorney of DuPage County, by.

MS. LISA SMITH and
MR. GREGORY VACI ,

appeared on behalf of The PeoPle of
the State of Illino'i s;

appeared
State of

SIDLEY &
MR.
MS,
MS.

a
V
V

KLEIN THORPE &
MR, LANCE

AUSTIN, LLP, bY
GERARD D. KELLY,
STEPHANIE C, STERN and
KATE F. LAMBERT,

J ENKI NS , LTD
C, MALI NA,

d on behalf of the.
of Willowbrook and the
of Burr Ridge;

appeared on behalf of the Defendant,
Steri geni cs;

STORINO RAMELLO AND DURKIN, bY,
MR. TH0MAS BASTIAN and
MR. ANDREW Y. ACKER,

ppeare
i 11age
i I I age

ROSENTHAL, MURPHEY, COBLENTZ & DONAHUE, bY
MR. JOHN B. MURPHEY,

appeared
Dari en;

on behalf of the City of

by

appeared on behalf of the.
V'i 11age of Hinsdale.

24
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THE C0URT: All right. Good afternoon,

Clearly this matter that's here before the Court

today is of high public interest. And it's in

that regard that I'm in this different
courtroom, Judge Kleeman's courtroom. He was

kind enough to let me use his courtroom so

everybody could have a seat. And my

understanding at the last court hearing people

couldn't hear ffie, and hopefu'l 1y everybody can

hear me today. The microphone is on as loud as

i t can.

So I also understand that this matter

may be an emotional issue for many people;

as I fi rst wal kedhowever, as

the deputy

the court

Peopl e

speak,

speak,

can be

coupl e

to have

you f i rst
sai d order

lht

in the court, So order in

means order i n the court, And what

that means is there will be no outbursts

need to remain quiet so everybody can

the attorneys can speak, the judge can

and we can make a record and everybody

heard,

If there are any outbursts, I have a

of things that I could do. 0ne would be

that person held in contempt, I don't24
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want to do that. Nobody wants that. The other

thing I could do is I could clear the entire
room and just have the attorneys and the

parties, and I don't think anybody else wants

that. So I only make those statements because

we have a'l arge crowd here. The last time I was

i n my courtroom, there was a 1 arge crowd there,

and everybody was very wel I - behaved. So that's
what I expect today also.

So can I have the attorneys all the

attorneys approach so I can get names for the

record.

MR. WELLS: Good afternoon, your Honor.

Chri stopher

the Illinois
Wells on behalf of

Attorney General

the People from

s 0f f i ce.I

MR, SYLVESTER: Stephen Sy1 vester on behal f

of the Plaintiff , the People of the State of

Illino'i s, ofl behalf of the Attorney General's

0f f ice.

MR. KELLY: Gerard Ke11y, your Honor, for
Steri geni cs,

MS. STERN: Stephan'i e Stern f or

Steri genics.

MS, LAMBERT: Kate Lambert for Sterigenics.24
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MR.

Vi 1 l age

Vi 11age

MR.

the Villages of

MR. MALI NA :

Willowbrook and Burr Ridge,

ACKER: Andrew Acker on behal f of the

of Willowbrook and on behalf of the

of Burr R'i dge.

BASTIAN : Thomas Bast i an on behal f of

Judge,

Malina here on behalf of Vi 1 'l age of

Hi nsdal e.

MR. MURPHEY: John Murphy, Ci ty of Dari en .

MS. SMITH: Lisa Smith for the Peop'l e, your

Honor.

MR. VACI : Greg Vaci from the State's
Attorney's 0ffi ce.

THE C0URT: 0kay. That's everybody, r'i ght?

MR. WELLS: I think so, your Honor.

THE C0URT: 0kay. So the Court Last

week We were here I ast Thursday. I was

presented wi th And we were here I ast Thursday

for the issuance of the Villages', the four

Vi I I ages, Wi I I owbroo.k, Hi nsdal e, Dari en, and

Burr Ridge, their petitions to intervene 'i n this

case, But the day before the Court was

presented or told it was gor ng

that coul d

to be presented

w'i th a consent order possibly resolve

good

the

af ternoon. Lance

24
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this situation,
So

petitions to

could have an

order. And I

respect to
these other

the

I entered and continued those

i ntervene unti I

opportuni ty to

have a couple

consent order

i ssues

today so the Court

review the consent

of quest'i ons with

before I get to

all in play and

So my question

proposed consent

Now, I ast week when we were here, the

Court speci f i ca11y brought up th'i s new

legislation that was entered on June 21st of

2019, specifically referenc'i ng Subsect'i on G,

which is legislation directed specifically at

the Wi I I owbrook faci 1 i ty because the Wi I I owbrook

facility is the only facility in the State of

Illinois that's subject to a seal order,

I asked questions at that time about

Subsection G, as well as the entire statute at

i ssue; and I was j nformed I bel i eved I was

informed that this statute was

all part of the consent order,

today, because on page

order I'm sorry

sentence reads:

page 3, paragraph 8, the

Public Act 101-0022, and that is this

8 on the

24
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new 1 egi sl ati on, took effect on June 21 , 2019,

and such Public Act applies to Willowbrook I

and IL Defendant h'as stated its intent'i on to

compl y wi th Publ i c Act 1 01 - 0022

its obligation to do

is proper, although I
would need to be much

so, which

and acknowl edges

I thought is a

second sentencethi nk the

more specif ic'i n complying

Public Act 101-0022.

to my question,

G deal s with a fac'i lity
that has been

with the new 1eg'i slation,
So it br-i ngs me

Speci f i ca1 1y, Subsecti on

permi tted to

subject to a

f aci 1i ty at

the attorney

emi t ethyl ene

seal order. And that is this
ox'i de

issue, Willowbrook. So I will ask

for Sterigenics and the attorney

for the State and the State of Il I i noi s, ?s wel I

as the State's Attorney. Is Subsection G part

of this consent order?

lvlR. WELLS: Your Honor, so I can speak to

that. Subsecti on The way that the consent

order functions, your Honor, it's both and with

the statute. So Sterigenics would be obligated

to comp'l y w'i th both the proposed consent order

and the requirements in the new statute.
THE C0URT: Including Subsection G?

Lisa Marie Novak, Official Court Reporter, cSR #084-004296
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MR. WELLS: Yes , your Honor. And , i n fact ,

when we were previ ousl y bef ore your Honor,, one

of the things that I pointed out to the Court is

that there's an exception in Subsection G, It's
what I would categorize as a litigation
exception, The certification requirements'in

Subsecti on G appl y to a faci'l-i ty that has been

subject to a seal order and uses ethylene oxide.

So that would apply to Sterigenics.
However, Steri geni cs under the l ast

sentence in Subsection G could potentially

through the lit'i gation that we're resolving

through the consent order or other claims that

it could conceivably have filed have attempted

to make use of the exception under Subsection G,

which would apply if a court of competent

jurisdiction, including this Court, were to

fi nd were to determi ne that the fi ndi ngs of

the seal order were wi thout meri t,
So we speci fi ca1 1 y addressed thi s i n

the proposed consent order in a couple of

different places, one, the provision that your

Honor j ust acknowl edges. Two, wi th respect to

Section 1(c)(2) on page 4, your Honor, the last

10
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thing that's in that paragraph, the parties

further agree that by entering this consent

order, the Court makes no determination as to
the merits of the supporting findings of the

seal order,

This is a specific statement that was

included at the State's request to make clear

that this consent order and the resolut'i on of

this litigation does not get Sterigenics within

the scope of that exception. In addition, ir

the release, your Honor, on page 25, Section

3(j)(2) of the proposed consent order

THE C0URT: I'm sorry. What page are you

on?

MR. WELLS: Page 25. I'm sorry, 25 i nto

26.

THE C0URT: Under the seal release order,

seal order release?

MR. WELLS: That's correct,
rel ease,

your Honor. So

the provision

busi ness days of the

seal order wi thi n two

order, Ill'i nois EPA

entry

shal I

And, as your Honor is familiar with the

remainder of the consent order, the proposed

of this consent

remove the seal order

Lisa Marie Novak, Official Court Reporter, CSR #084-004296
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consent order substitutes for the seal order and

imposes the restri ctions on operations and the

prohibitions on operations. The seal order is

removed recognizing then the consent order

rep'l aces it. At that point in time there's a

release that kicks in. And that release is very

broad in scope, your Honor. It releases 'i t

releases all of Defendant's claims, not only

that they have asserted in the federal

litigation attempting to challenge the seal

order in the litigation before th'i s Court

attempting to challenge a seal order, but also

any claim that they could have asserted as of

the date of the entry of this consent order to

challenge the seal order.

So 'i t i s a rel ease that removes

Sterigenics'
exception of

in which we thought it was

with Subsection G through

qualify for the

G. So that is
appropri ate

the consent

abi 1i ty to

Subsection the way

to deal

order

recogn'i zing that the consent order doesn't

supercede state I aw. Steri geni cs i s obl i gated

to comply with both state law and the consent

order. However, we thought the consent order

Lisa Marie Novak, Official Court Reporter, CSR #084-004296
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pl ayed

to the

a cri tical role 'i n taking

certification requ'i rements

tak'i ng that

that exception

that al ready

exception offapply to Steri genics,

the tabl e.

THE C0URT: All right, Let me be a little

more specific then because I want to be clear.
Because under Subsection G it says a facif ity
permitted to emit ethylene oxide that has been

subject to a seal order under Section 34 so

that's the Wi I I owbrook faci 1 i ty we're ta1 ki ng

about 'i s prohibited from using ethylene oxide

for steriltzation or fumigation purposes unless,

one, the facility can provide a certification to

the agency by the supplier of a product to be

steri Iized or fum'i gated that ethylene oxide

sterilization or fumigation is the only

available method to completely sterilize or

fumigate the product and, two, the agency has

certified that the facility's emission control

system uses technology that produces the

greatest reduction in ethylene oxide emission

currently available.
And it goes on to state that the

certification shall be made by a company24
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representative with knowledge of the

sterilization requ'i rements of the product. The

certification requirements of this section shall

apply to any group of products packaged together

and sterilized as a s'i ngle product if

sterilization or fumigation is the only

available method to completely sterilize or

fumigate more than half of the individual
products contained in the package.

So what you're te1'l ing me is that

those two condi ti ons sti I I are i n pl ay and they

are part of this consent order?

MR. WELLS: They are incorPorated bY

reference, your Honor. That is correct.
THE C0URT: And you agree with that?

MR. KELLY: I agree, your Honor.

THE C0URT: 0kay. 0ne other question on

the consent order then. 0n page 16 you've got

this emergency temporary operation. I read it.

I understand it. It's not within the statute,

ri ght?

MR. WELLS:

THE COURT:

I paraphrasi ng

That's correct,
And. give me a

that you, the

Honor

says

coul d

your

So it

m State,24
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approve a temporary or limited operations of

this facility, Willowbrook I, if the State

obtains information identifying a critical need

for ster-rlization of one or more medical devices

necessary to protect publ i c heal th. And then

you go through a process.

Give me Give me an examp'l e of what

you're talking about,

MR. WELLS: Sure,

first I want to be clear
So And, your Honor,

about this provision.

situation where it's

tracheostomy tubes that
to infants in NICU's

provi si on does not exempt the

state law thatcertification requirements under

apply to Sterigenics. It does not exempt the

State from complying w.i th those certification
requirements in ensuring that Sterigenics

compl'i es wi th them. What thi s provi si on The

State included this provision in response to a

pub'l 'i c noti ce that was i ssued by the Federal

Drug Admi ni strat i on rel ated to a

Th'i s is, again,

above and, This

another

shortage of

with respect

Food and

temporary

are used

f rankl y.

As government offi ci al s we had to
\
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account for the possibility there could be

emergency c'i rcumstances that would require us to

take a different course of action to address

those emergency circumstances, But, of course,

as the State, as the Chi ef Law Enforcement

0fficer of the State, the Chief Legal 0fficer of

the State, the Attorney General cannot vi ol ate

state I aw i n the course of doi ng that, So the

two provisions, the emergency temporary

operations provisions under the consent order

and then Subsection G of the new statute would

both have to be satisfied in order for temporary

emergency operations to occur.

THE C0URT: 0kay, Fai r enough. Thank you

for the explanation and clarifications, All

right. I'll come back to th'i s issue on the

consent order in a moment.

Let's deal with I've got four

petitions to intervene, Willowbrook, Dari en,

I'm goingBurr Ri dge

to do. I'm

and Hinsdale, Here's what

going to entertain very brief 1egal

argument, and here's one of the reasons why.

Each of these petitions to 'i ntervene are very,

very similar with The actual petitions are24
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almost identical ,

particulars of the

In the pet'i tions,
no case law cited

There's differences as to the

Villages that are involved,

each of the petitions, there's
whatsoever; and it's not until

the reply brief that a case law is cited. I

know'i n the response brief there is case law

that's ci ted; and 'i n the rep'l y bri efs you

ci ted,distinguish or you counter those

but then you ci te new cases, And

talking about the four Villages,
cases that were

pet'i tion, which

not appropri ate.

your attenti on,

not raised at all

It's not

CASES

by you, I'm

You ci te new

'i n the

every case that's cited in

we al I know as 1 awyers that's
And I'm just bringing it to

to say

these

that I've read

bri ef s and

rea11y there's about four or five of them that

are contro'l f i ng but 'i nterventi on i s under

735 ILCS 2-408(a) that says as a matter of

right, and then (b) would be the Court's

discretion.
So I'll entertain very brief argument

from each

vi I I age.

are, what

representative
And I need you

vi 11age you're

or attorney

to i denti f y

for each

who you

representi ng, and we' I I

Lisa Marie Novak, Official Court Reporter, CSR #084-004296
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go down that road. 0kaY.

MR. ACKER: Yes, your Honor. Andrew Acker

A-c-k-e-r, appeari ng on behalf of the Viilage of

Wi I I owbrook and on behal f of the Vi'l l age of

we intend tothatBurr Ri dge.

subm'i t, your

significant
occurred si nce

our petition
schedul ed to

6th. Bef ore

The arguments

Honor, rel ate to obviously a

change in circumstances that's

on

the pet'i ti on was f i I ed. We f i I ed

November 30, 2018, We were

present that petition on December

we were able to do so there was a

removal. And in the interim the Villages were

on the sidelines basical'l y waiting for the

federal litigation to conclude.

Since that time there's been

si gni fi cant factual devel opments; and we I i st a

number of them, ihcluding a significant ambient

air testing that resulted in extreme elevated

results both interi or and exterior at the

Vi1'l age Hall of Willowbrook and the pof ice

department . There was a determi nat i on made i n a

report by the Illinois Department of Health

regarding the cancer incidents assessments near

Sterigenics finding significantly elevated

Lisa Marie Novak, Official Court Reporter, CSR #084-004296
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Hodgekin's lymphoma cases in females. There was

also a US EPA risk assessment related to cancer

risks from Sterigenics that determined that

there was a residential lifet'i me cancer risk

from Sterigenics as high as an additional of ten

incidents of cancer per 10,000. This 'i s ten

ti mes what the US EPA consi ders acceptabl e.

Since that time, your Honor, there's

been the adopt'i on of the Matt Haller Act, And

there's been the fac'i lity has been subject to

a seal order. 0bv'i ous1y, this leads us to where

we are today. And , you know, the peti ti on that

we submi tted back i n November 1 i ke1 y coul d be,

you know, Febri efed, i f you woul d, or amended,

I'm not going to I don't I'm not MY

suggestion is not to use our time to do so. I

thi nk i t's appropri ate that we address what we

have before us.

What we do have, your Honor, i s a

situation where the case 'i s about to conclude,

And for
process

shoul d

notions of fundamental fairness and due

the Village submits that this Court

al I ow the petitions to be slightly
that we can seek to present wr-i ttenmodi f i ed so24
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we're proposing to have

on all on behalf of

would suggest that 30 to
al I f our

to submit that, and that
45 days

these

comments should be submitted for considerat'i on

for the Court. 0bviously in order to do that

and have standi ng, the pet'i t'i ons for

intervention should be granted,

The purpose for requesting

intervention to provide comment is to address

number of issues. It allows the Vi I I ages to

so as tohave standing before this Court,

provide a g'l obal

communities that

perspective d'i rectly from the

It al I ows

litigation
i mportant

the topi cs

order, or

the Court

most immediate'l y affected

to have an orderly
procedure where i t can obta'i n

and unfiltered information related to

e'i ther not covered

that are covered in

But need not But the not'i on

been wai t i ng to have ou r

comments. And

si ngul ar bri ef

Vi I I ages. We

be appropri ate

the factual and

precl uded thi s,

as I sa'i d, we have

petitions heard.

in the consent

the consent order.

here, your Honor,

obviously we understand

circumstances that have

is an analogous situat'i on

a

a

are

And

1ega1

There24
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for these types of things to occur. In the

federal process the Department of Justice is

required to provide a 30-day comment period

under 50 CFR 50.7 that al I ows for publ i c comment

to be lodged. While this is a little different,
we subm'i t that it's not unprecedented to have

these types of submissions occur.

For exampl e, we are aware of the

motion for Ieave to fiIe an am'i cus curiae bri ef

submitted by State Representat'i ves, Durkin,

Curran and llazzochi, that raise significant
legal issues as to the legislative intent of the

statutory
5/e.16(g)

rai sed i n

other matters

on comment to

Vi l l ages i ntend

requi rement of

ami cus; however, there

the Village would l'i ke

the consent order,

provi si ons contai ned i n 415 I LCS

The V'i'l 1 age j oi ns 'i n those arguments

the are many

to subm'i t

Another exampl e of comment

to ra'i se relates to

root ri sk

requi res

the

the

anal ys'i s

root ri sk

obtai ni ng a

Although the consent order

analysis to be

that may occur

reopens, there

performed for future incidents

at Sterigen'i cs in the event it
are no similar requirements for

Lisa Marie Novak, Official Court Reporter, CSR #084-004296
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Sterigenics to provide

events occurring before

entered in February of

The opinion of

Wi I I owbrook havi ng such

a root risk analysis for
the seal order was

2019

the Vi1'l age of

a requirement is an

this case hasS'i nceabsol ute

started,
through

necessity.

Wi I I owbrook has on numerous occasions

both its elected officials and its

attorneys requested Sterigenics to provide it

with information related to its operations so as

to provide explanation of why the ambient air

testi ng for ethyl ene ox'i de have resul ted 'i n

significant elevated readings.

As of t h i s date we have recei ved

nothing, The s'i lence has been deafening. While

Wi I I owbrook i s ground zero of communi cat'i ons

wi th 'i ts resi dence and workers aski ng 'l egi ti mate

and justifiable questions whether it is safe to

even breath the airi n which they live, the

Village has been given nothing from Sterigenics

to begi n answeri ng these questi ons.

For exampl e, was an emP"l oYee Di d

they make a m'i stake and push the wrong button?

Was there a mechani cal breakdown? Absent from24
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this consent order is any attempt to require

these answers to these types of questions and

for purposes of attempting to restore the

public's confidence that 'i s being

fairly informed of what haPPened

issues must be addressed.

Your Honor, I'm

fu11y and

and why these

further time since

not goi ng

read and

to spend any

revi ewed the

contai ned

you've

i n the bri ef s, Thearguments

stands on

therei n.

Vi l1age

conta'i nedits briefs and the arguments

In conclusion for all of these reasons

that have been stated, the Village of

Willowbrook and V'i 11age of Burr Ridge

respectfully request that this Court grant their
petitions of intervention as requested to be

ora11y modified and grant them leave to submit

written comments along with the other villages

and to allow a mean'i ngful participation in the

finaltzat'i on of the terms of the consent order,

As such, your Honor, we woul d request

that there be a continuance of the ultimate

entry of the consent order to allow this process

to occur. Thank you,24
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THE C0URT: Qui ck questi on. You i ndi cated

that it what you're proposing is a single

brief on comments concerning comments and

then whatever any argument you wanted to make

concerning the consent order,

Are you

vi I I ages?

MR. ACKER:

talking about all four

That's correct, your Honor.

you've spoken toTHE C0URT: So, obv'i ous1y,

the other v'i llages?

MR. ACKER: I have, your Honor

THE COURT 0kay.

YourMR. KELLY Honor,

to First of a'l 1, I would

these arguments that are now

not been raised previously,

fact that the rule making

Protection Agency

Counsel ?

represented

s 0ffice and

by the Illinois
the State's

wi th respect

make the po'i nt

bei ng rai sed

I would point

that
have

to

the provision that

counsel references, this is not a rule making.

Your Honor, as a statutory matter, the

enforcement of the environmental laws is within

the ambit of the Ill'i nois Environmental

Attorney

Attorney

General I

of DuPage County.24
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These

everythi ng havi ng

appropri ate method

situation going

addressed by the

statutory matter, are

The Villages simply

with respect to the

purpose

And

All of these are

to do with the

for dealing with

i ssues, and

what is an

thi s

simi'l ar1y, the

Ch'i cago

Honor, the

forward have been exhaustivelY

very officials who, as a

entrusted w'i th that role.

do not have any such role

consent order, and that's

exactly what they are asking.

In our briefs we address the fact that

it is inappropriate as a matter of established

law for an intervenor to come into a case for

the purpose of trying to upset a settlement

agreement. And yet that -i s exact'l y what counsel

has just descri bed that they are do'i ng. It is

al so And then for example, the Cham bers case,

which is where the intervention was for the sole

of delaying a settlement,

i n the Mi I waukee Road case,

Mi I waukee, the rai I road case, Your

i ntervenors were tryi ng to add new i ssues. And

that is exactly what the 'i ntervenors have done

here.

Some of the i ssues have to do wi th24
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their additional legal cla'i ms, claims for

know, strict
are 'i nval i d

I i abi 1i ty, cl ai ms

on their face, but are

the statutory claims that the

that the government has raised in this 1n

this issue I'm sorry in this case

But the point to keep'i n mind, Your

Honor, i s

the extent

that they can bri ng their own case to

have 'i ssues

they feel that they have

that they want to raise

standing to come in and

trespass, you

that we think
d'i f f erent f rom

do not have

that they

But they

to raise all

of these arguments,

Now, all of

counsel has sa'i d, and

time today, that the

in the consent order,

the prov'i sions that

we've heard for the fi rst
Vi I I age woul d

none of them

for in the new act, none of them

like to see

are provi ded

So if the

Vi I I ages

to what

doi ng so

that act

it would

had wanted to have provisions similar

counsel just descri bed, the time for

was i n the 1 egi sl ati ve process. And

I bel i eve was passed unani mousl y. So

not have been difficult if that was

cons'i dered meri tori ous f or the peop'l e who were

putting the new act into place to add the types24
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of provis'i ons that counsel has now requested.

It is not for this Court to intervene

and to start to entertain an effort to basically
rewri te the 1 egi sl ati on and rewri te the consent

order between the part i es for the purpose of

standing and nonoallowing parties that have

role in the enforcement of these I aws to come i n

to make their points.

Your Honor, we have been shut down

si nce February, That has caused And j t's

forth in our papers, and no one contests it

that has caused significant problems 'i n the

provision of healthcare services across the

set

country. And

suggesti ng 'i s

of operati ons

harms my client, That

Wi th respect

arguments that counsel

will simply point out

studies involve levels
oxide that are

what counsel is basically
further staliing on our resumption

That harms the pubf ic. That

harms our emp'l oyees

to the scientific
makes, the

is that all
of

one thing I

of these

way above

been foundregul ar

or the

basi s

exposure to ethylene

what is actually on a

in and near W'i llowbrook

Steri geni cs faci 1 i ty i n Wi I I owbrook, and24
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it relates to decades of exPosure,

Your Honor, our emPloYees are in

the they're i n that faci 1 i ty every day when

i t's operati ng. We care very much about them,

and we take care of our emPl oyees.

Some of the ambi ent readi ngs that are

sort of out of left f ield, ambient readings that

counsel mentions, he actually mentions that some

of them were internal, 'i r'tside the some of the

Vi 1l ages' of f i ces.

impossible for that

from Steri genics.

THE COURT:

THE DEPUTY:

MR. KELLY:

It is scientifically
ethylene oxide to have come

It is Your Honor, it is

it does not travel some hundreds

a window, and all of a

a building where there

has been construction

di sperses.

of yards,

sudden concentrate

has been where

Keep i t
Quiet in the

Ethyl ene ox'i de

gol ng on.

j ust shows

courtroom

So

go i n

i ns'i de

there

So citing to

how out of leftthat kind of sc'i ence

field all of this is,

So in conclus'i on, your Honor, the

appropri ate step

order to deny the

here is to enter the consent

petitions without prejud'i ce to24
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the Vi I I ages

cl a'i ms that
fi 1 i ng thei r own act i on , The

they have raised they can raise in

thei r own sui t i f they see fi t. They can pursue

them. We will deal w'i th them on the merits, and

that i s the appropri ate way to go. But to al I ow

the Villages to attempt to play a role that is

statutorily prescribed to the Illinois
Envi ronmental Protecti on Agency, the Il I i no'i s

Attorney General'

Attorney's 0ffi ce

I aw,

THE COURT:

MR. ACKER:

THE COURT:

MR, ACKER:

s 0ff ice, and the State's
js completely unsupported by

position
THE

on thi s?

COURT:

out Darien and

for them

Vi 1'l age of

statements,

MR, ACKER: Counsel?

THE C0URT: Anything?

l'lR. MALINA: Judge, on behalf of the

Hi nsdal e, we agree wi th Mr. Acker's

0kay. Thank you.

State?

You know what?

State? Does the State have any

I'll get to it. I kind of cut

Hinsdale, uhless you're speaking

I would on'l y point out that the

Lisa Marie Novak, Official Court Reporter, CSR #084-OO4295
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Vi I I ages have thei r own 'i nterest, and we thi nk

we've presented them adequately and that 'i t

warrants i nterventi on both as of ri ght and i n

your sound discret'i on.

THE C0URT: 0kay.

MR, MURPHEY: Your Honor, for Dari en, j ust

something that occurred to me while standing

here listening. We agree with everything

lvlr, Acker sai d. If we're i n, 'i t w'i l l be one

brief for the Court to consider as it will,
This is a court of equitY, and the

State and Sterigenics aren't simply saying we

settled the case, dismiss the case. They're

asking your Honor to place its imprimatur on

thi s document. You know, I ooki ng at al I the

lawyers here with a couple of except'i ons, I'm

going to guess that combined we've filled out

5,000 orders saying and the Court being fu11y

advised on the premises. What does fu11y

advised on the prem'i ses mean? It means that the

Court has a fu11y adequate background to issue

the order,
So I guess my argument is rea1lY a

request that the Court consider will it

10

11
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municipalities
You

in placing its
have the 'i nput from the

what is the harm?

know, there's three 'i nterests
for Sterigenicshere. There's

sai d, somebody

that wants to

As counsel

with a valuable property ri ght

reopen the.i r business and get on

with their life. We've got the State of

Illinois who are the policemen. Right? They're

enforc.i ng the law. We've got the people here

who have gone to hell and back in the last year

who just want to be heard and have some input on

this document. Maybe maybe your Honor will

rej ect every si ng1 e thi ng we suggest. Maybe

there's one nugget 'i n there that will be of

assistance to the Court. What would be the

harm, regardl ess of the vehi cl e, whether you

potentially a'i d the Court

signature on an order to

What i s

cont'i nue the petition for

the municipalities to file

Willowbrook is, of course,

Darien and the others are

intervent'i on and allow

a single document?

the dom'i nant one,

'i n support. What

anybody possi b1ywould what Why

object to something

woul d

like that? It can only helP

your Honor. And it's your Honor's discretion24
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You know, we've Salbay (phonetic) says

'i nterests may be inadequate. Well, uhless you

heali t regarding this document we just got a

week ago, there might be amiss. So all we're

aski ng i s that we be al I owed to put our two

cents 'i nto this.
And in closing, I don't know if

anybody in this room has ever mentioned. I'd

I i ke to cl ose w'i th a thought f rom Lyndon

Johnson. He had a very rocky rel ati onshi p wi th

J. Edgar Hoover over many years, And I woul d

ask my colleagues from Sterigenics to just put

this in their thought basket.

But L. B, J. woul d al l ow Hoover to

i n al I sorts of sens'i t'i veparti ci pate

And peopl e

in. And L. B.J. said

.J, why would you

in his typically
have them inside

meet-i ngs.

I et hi m

earthy

the tent

asked L.B

fashion, I'd rather

peeing out, than outside peeing 'i n, And, of

course, L. B. J, di dn't use the word pee'

That's all we're asking, Judge, is

that we be al I owed to comment on thi s thi ng

before you go f inal .

THE C0URT: 0kay. State?24
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MR. WELLS r So, your

thi nk that
Honor, there's various

to what the Villages
agree with

arti cul ated.

I spoke to Mr. Acker I think yesterday

afternoon, and we had spoken before throughout

the course of th'i s whole ordeal .

Your Honor, we acknowl edge that these

things that I

wi th respect

to your Honor,

i nterveni ng,

comment on the

we woul d

consent

yesterday,

are rai sed

cl ai ms,

cl ai ms

by the

there

Vi 1l ages

wi sh to
as I alsoproposed

. Acker

communities may have a d'i stinct set of

We are not purporti ng to resol ve those

The consent order is an order agreed to

relief . With respect to whether or not

State and Steri geni cs, So we agree that

may

seek

that

be additional avenues for the V'i llages to

we do not object

To the extent that
to the

means 'i ntervent i on i n th'i s case , ?s I

expl ai ned to Mr. Acker and as I've sai d before

they

order,

expressed to

to hear what

to them,

respect

comment

Mr

comments

we are willing

and to respond

I also mentioned to Mr. Acker with

to expectations as to what what that
process looks like, I think the
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challenge here, your Honor, is

that are proposed would need to

that any comments

be agreed to,

not only by us I mean, there's been some

'i deas here that I th'i nk the State would love to

i mpl ement.

also have to

At the same ti me Steri geni cs woul d

agree to those, and Your Honor

would have to agree to
'i n order to imPlement

So while we

have the Villages be

educate the pub'l ic as

modify the consent order

those provisions.

are more than happy to

heard and to I think rea11Y

what's in the consent

the many, many questions

just want to be c1ear,

to

order and to resPond to

that we are recei vi ng, I

as I was wi th Mr, Acker, as to what the nature

of that process looks like.

THE C0URT: Mr. Berlin's 0ffice?

MR. VACI: Judge, we join into the

Wells. We also d'i d notstatement made by Mr.

take the posit'i on as

continue to not have

to i nterventi on.

a position. So I

We

WAS

anI'm not going to sandbag the Court with

argument regarding whether we agree or

at th'i s po'i nt.

THE C0URT: 0kaY.

di sagree

24
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MR. KELLY: Your Honor, if I may be heard

i n response?

THE C0URT: Bri ef1 y.

MR. KELLY: Your Honor, the We're here

today for Thi s was an agreement, as we say,

wi th between us and the Attorney General 's

0ffi ce and the State's Attorney's 0ffi ce for
entry of th'i s order.

The comments that counsel would like
to make, one thing I'd like to point out,

there's a perm'i t that has been issued by IEPA

with respect to the resumption of operations,

whi ch we had to submi t. It was part of the

whole process here. Their pub'l ic comment is
permitted on that. In fact, I believe there's a

hearing coming up on August 1st. That'i s the

Honor, for comment, Thatproper avenue, your

August 1st hearing

opportun'i ty. They

argument that they j ust

wi I I

can

forum on

it has no

the time

August 1st. The AG's

objection to hearing

for them to be heard.

give them the

make every single
identified in the

0f f i ce says

them. That

That is the

proper

that
is

milieu for them to be heard in and not this24
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court with respect to this
The consent order

consent order,

should be entered.

the permit commentand

MR, WELLS: Your Honor, the one

clarification I would note is that there's been

a draft permit that's been proposed by Illinois
EPA. It has not been i ssued. There's an August

1st public meet'i ng in which the pub'l ic will have

the opportuni ty to express the'i r vi ews on the

perm'i t, and then there's through August 15th

there's a written comment submittal period.

Under the statute it's a 90-day review window.

MR. KELLY: And I thank counsel for his

clari fication. That's correct.
THE COURT: 0kay. Wel I , I et's go back to

the statute for i nterventi on. There's two ways

i ntervene or

We shoul d move forward,

process is where all of

addressed, your Honor.

you can

matter of

these issues can be

a party can intervene as a

then that's under

and then under (b),

statute
Subsect'i on

ri ght

A of

And

408(a) t

under the Court's d'i scretion. And the

starts out by saying upon t.i mely application,
There's no d'i spute that the applications are24
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time'l y.

So turning to Subsection A, there's
three prongs under A in which intervention as a

matter of right would exist and the movants

or Petitioners requested under Subsection 2,

which says that representation of an applicant's
interest by existing parties is or may be

inadequate and the applicant will or m'i ght be

bound by an order or judgment in the action.
And then the parties cited the cases

that analyze that particular sect'i on about

inadequacy, And the Court believes that both

the State and the State's Attorney has prov'i ded

adequate representation, The interests are not

that divergent between the people in those

particular communities and the people of the

County of DuPage represented by Mr. Berlin's
0ffi ce, as wel I as the Attorney General 's 0ffi ce

which represents all of the People in the State

of Il I i noi s.

So the petitions to intervention under

Subsection A are denied. Under Subsection B

Under Subsection B, that's the discretion of the

Cou rt . And t here' s two factors . 0ne i s when a
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statute confers a conditional
have that otr, two, when an

or defense and the main action

of law or fact in common,

So clearly that's

right we don't

appl i cant's cl ai m

have a question

that's

here. So now i t's up to the Court's

think I've ever had

ri ght on

discretion
a caseGeneral'l y I don't

where settlement

seeking to intervene

parties involved in

of the intervention.

proposed and somebody is

and one or a number of the

the settlement are'i n favor

And that's what I have

Sterigenics made an

if these particular
they want to pursue

they could do so, But at

1S

here from both the State and the State's
Attorney's 0f f i ce.

So in using the Court's discretion, I

am going to allow the petitions to intervene

wi th caveats. And echoi ng what Mr, Acker sai d,

the Court will entertain a s'i ngle brief

representing alI four entit'i es. And the bri ef

is going to be so'l e1y related to this consent

order.

excel I ent

Counsel for
poi nt that

have acti ons

Steri geni cs,

Vi I I ages

agai nst24
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thi s

that
point this is not the place

So I will allow, ogain, a

or time for
single brief .

with the local court rules,
be ten pages in length,

And then I'm go'i ng to

the Attorney General and

It's going to comply

The brief is going to
You can attach exhibits
give Sterigen'i cs and/or

the State's Attorney's
respond.

0ffice an opportunity to

Now you asked for 45 days to fi I e thi s

single brief . I'll g'i ve you 30 days to file
this single brief .

MR. KELLY: Your Honor, I have to object to

30 days. This is these this is important

to the to my client. It's .i mportant to the

community. It's obvious that there has been

a lot of work done in terms of generating these

arguments, If you're going to give them I

woul d respectful 1 y request two weeks and one

week, your Honor. There's no questi on wi th the

fi re power we have here that they can be ready,

THE C0URT: I understand your request.

I'll give them the 30 days, and I'll give you

one week if you want one week to respond. And

then we'll have a hearing date with respect

Lisa Marie Novak, Official Court Reporter. CSR #084-004296
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to What we're ta1 ki ng about i s the consent

This is related to the consent order

I think counsel for Darien was correct
in the Court should at least listen

order. Okay?

MR. ACKER

THE COURT I

about other claims

MR. KELLY:

just respectfully
e-mail I've had

i ntervenors. I'm

Understood,

don't need to see arguments

or things of that nature.

these communities have to say wi th

proposed

when they

this consent order that's
and the State's Attorney

object to you folks having your say. To

makes sense, So 30 days from today.

MR. KELLY: August 23, your Honor.

THE C0URT: Thank you. August 23.

want unti I August 30th to

your Honor. And

counsel to serve

to what

respect to
by the State

don't even

me i t

And you

we woul d

us by

of the

he's tak'i ng

with getting

Yes,

ask

some issues with some

sure Mr. Acker, if
the lead, we've had no difficulties
service from his office.

THE C0URT: 0kay.

MR. ACKER: That's correct,24
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MR. SYLVESTER: Courtesy

THE COURT: Yeah, I need

a full setSo movant gets me

I thi nk Mr. Acker

MR, ACKER: I'll take care of it, your

Honor,

THE C0URT: - - knows the whol e routi ne.

MR, ACKER: Yes, your Honor,

THE C0URT: And now I'm going to look for a

heari ng date, September 6th, a week after that.
We'l I do i t at 1 0:00 o'cl ock i n the morni ng.

You can say courtroom 2005,

copi es?

courtesy copi es.

of courtesy copies

MR.

THE

MR,

THE

I have is
yesterday

I eave to

ACKER:

COURT:

ACKER:

COURT:

0kay.

If we have

Very good,

0kay, The

an am'i cus brief was sent to
at 4:00 o'clock, asked that

file the amicus brief . I'm

to move, we'l I move.

your

f i nal

Honor

'issue I th'ink

me

'i t be

goi ng to

The onl y

that,
I

comments I will say is that it was very well

informational . Beyond

grant leave to file the amicus brief

written and it was

it rea'l 1y doesn't

have here. 0kay.

come into play with what

24
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MR. ACKER: So that woul d represent that

the motion for a consent order would be entered

and continued, your Honor?

THE C0URT: Right, to SePtember 6th at

10:00 o'cl ock.

MR, ACKER: Very good, Your Honor'

THE C0URT: All right.
MR. MALI NA: Thank You .

MR, BASTIAN: Thank You.

MR. ACKER: Thank You.

THE C0URT: See You then.

MR. ACKER: 0rder to come.

THE C0URT: 0kay. 0rder to come '

MS. SMITH: Thank you, Your Honor'

MR. KELLY: Thank you, Your Honor'

THE C0URT: Do we do el ect ron i c orders i n

here?

THE CLERK: NO

THE C0URT: Mr. Acker, we do handwri tten

orders in here

MR. ACKER:

THE COURT:

across the hall
MR. SYLVESTER: Are we do'i ng a wri tten

0kay,

We're

your Honor.

not as advanced as over

24
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order?

THE C0URT: You have to do a wri tten order

just like Abe

MR. SYLVESTER: WC were

ago.

I i ke

just talking about

that a coup'l e of weeks

THE COURT: j ust Abe Lincoln days,

(WHICH were all
proceedi ngs had

hearing of the

enti tl ed cause,

of the

at the

above-

thi s date

and time aforesaid.)
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